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THE JUDICIAL USURPATION OF POWER." 



REFLECTIONS UPON RECENT IMPORTANT FEDERAL DECISIONS. 



By Honorable Camm Patteson, Howardsville, Va. 



For more than ten years the writer has called attention to the 
fact that the greatest danger which threatens the American republic 
is the judicial usurpation of power. Since Judge Shiras, "between 
two days," changed his opinion upon the legality of the income tax, 
a great revolution has commenced — to be more accurate, this revo- 
lution really commenced when the great jurist, Chief Justice John 
Marshall, , was installed into judicial office. His cherished idea, 
which colored almost every decision he made, was to make this 
country a strong national government. I am second to but few in 
my admiration for the great judge, whose decisions are an orna- 
ment to our jurisprudence, but the truth of history compels me to 
make the foregoing statement. The war between the states of this 
Union riveted his work and accomplished his object. The flexible 
maximum of "Salus populi suprema lex" from 1861 to 18G8 was 
extended to the supreme limit. The celebrated "Legal Tender 
Greenback" decision made by a court selected for the purpose was 
a tremendous stride in the judicial usurpation of power. That 
great constitutional lawyer, Mr. Conway Robinson, called attention 
to it in words that will never lose their force as long as the re- 
public shall exist. The fatal extension of the power of the process 
of injunction, which first occurred under Grover Cleveland's second 
administration, was up to that time the greatest step of all. It 
tore down and trampled under foot the chief protection of American 
liberty. Since its inauguration curious scenes have been witnessed 
in federal courts. The so-called protection of the United States 
mail was used as mere pretext to cover the unauthorized usurpation 
of power; the imprisonment of Debs was wrong upon principle. 
The writer abhors and detests his principles, and regards them 
almost with horror. At the same time it is true that two wrongs 
never make a right. The manner in which the process of injunction 
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has been used by the federal judges since that memorable decision 
is well calculated to arouse alarm in the bosom of every true lover 
of American liberty. The fatal mistake of the Federal Constitution 
was the life tenure of judicial office. The terms of the judges 
should have been twelve years, and all from the highest to the lowest 
should have been elected by the people. The revolution in favor of 
the consolidation of power in the general government has moved 
forward with great strides. It reached a high point in the recent 
case of South Dakota against North Carolina, decided by the Su- 
preme Court of the United States of America. If that decision is 
upheld, it marks a new epoch in our history, and, in all human 
probability, will be productive of the most disastrous consequences. 
Pressed to its legitimate extent, it may cause the loss of hundreds 
of millions of dollars by the states that have, with great propriety, 
repudiated the obligations created during the dark period of "Ee- 
construction." If these repudiated obligations were originally 
fraudulent and unjust, the fact that they will not be paid can do 
no harm. It is the sacred truth of history that in the Southern 
States during the memorable days of "Eeconstruction" public obli- 
gations of the most infamous and unjust description were issued. 
I use the words "infamous" and "unjust" after the most careful 
reflection and after an examination of the facts. There is no code 
of judicial ethics which requires the payment of an unjust and 
fraudulent obligation. No man surpasses the writer in his earnest 
desire to promote the payment of all honest debts, both public and 
private. The sanctity of pecuniary obligations is one of the corner 
stones of the foundation of modern civilization. A public debt 
created by fraud imposes no obligations of payment. It was the 
late eminent Lord Chief Justice Eyre of England, who, in render- 
ing a famous decision, used the memorable words, "Fraud cuts 
down eve^hing." Since that date this great principle has been 
one of the bulwarks of English jurisprudence. It applies with par- 
ticular force to the public obligations created by the legislatures of 
the Southern States during the days of "Eeconstruction." It was 
eminently proper that these so-called obligations should be repudi- 
ated. The report of an impartial committee upon some of these 
debts, of which Mr. Eobert B. Porter was the head, states that the 
most glaring frauds were committed, and Mr. Clark Howell with 
great force corroborated it by the following statement : 
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"For, such bonded indebtedness as was fixed on the Southern 
States by those who overturned both human and divine law to ob- 
tain authority which did not exist, and who used the good name and 
credit of the Southern States by which to obtain money, which they 
poured like water down the channels of their riotous and increasing 
demand for pillage and plunder, I do not think that either equity 
justice or law should require payment by the states which were so 
palpably robbed." 

And yet the Supreme Court of the United States of America has, 
by its recent decision of South Dakota against North Carolina, 
come to the aid of these reconstruction legislatures and is com- 
pelling the enforcement of the payment of these fraud tainted obli- 
gations. It seems that certain New York brokers, knowing that a 
suit could not be maintained by an individual against a state, 
sought to evade this restriction by donating ten thousand dollars of 
these bonds to the state of South Dakota. A similar effort to collect 
some of these repudiated bonds was made about twenty years since 
by the state of New Hampshire as the assignee of certain bonds. 
Chief Justice Waite in a short but clear and forcible opinion de- 
clared that the assignment was a mere shift and evasion, and that 
the true object of the assignors was to use the state of New Hamp- 
shire as a mere collecting agency to enforce the collection of these 
bonds. He pronounced that to be unlawful, and the suit was dis- 
missed with costs. The effect of the recent South Dakota case is to 
practically overrule this decision, but fortunately for the people and 
in the interest of justice there are four dissenting opinions, all of 
which take the impregnable ground that there is really no distinc- 
tion between the New Hampshire and the South Dakota cases. 

They state that both were mere shifts and evasions, the object of 
which was to evade the constitutional provision, which prevents an 
individual from suing a state. "Eo nomine de te fabula narratur." 
Judge Brewer, who wrote the South Dakota decision, rests it upon 
"the completeness of the transfer" made by the New York brokers 
to the state of South Dakota. It seems difficult to discover the 
strength of his contention, as for all practical purposes the assign- 
ment in the New Hampshire case was equally as complete. The 
judgment in favor of South Dakota was for $27,400, together with 
the costs of the suit, and it is provided that unless this amount is 
paid on or before the first Monday in. January, 1905, then certain 
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property belonging to the state of North Carolina shall be sold at 
public auction, the sale to take place at the east door of the capitol 
building at Washington. What a humiliating spectacle ! The trick 
of the New York brokers has succeeded. Could the great lawyers 
of the early days of the republic come back to earth and be present 
at the sale, what would be their reflections? Where is the great 
principle of state sovereignty ? Whither has it fled ? It is difficult 
to overestimate the great harm which may be caused by this extra- 
ordinary decision, for counting the interest, there are over two 
hundred millions of dollars of these repudiated obligations. In 
plain truth, the decision not only opens the door, but it goes farther 
and constitutes a standing invitation to fraud. The enormous 
harm which, on account of it, can be accomplished by corrupt legis- 
latures can readily be foreseen, and I know of no greater service 
for the public good, which can be performed by the Virginia Law 
Eegister, than by a publication in full of the four dissenting opin- 
ions. They are written with great force and ability. It is manifest 
that the writers appreciated the gravity of the situation. The court 
is composed of nine judges, and on account of the dissenting opin- 
ions the principle of stare decisis can not be invoked in favor of the 
decision, which it upheld by a majority of only one judge. It was 
once said with great propriety by Sir James McKintosh that lawyers 
are by virtue of their office quasi guardians of the public morals, 
and it is undoubtedly true. It would seem that many conscien- 
tious lawyers will say in their hearts, "Perish this judge-made law 
which strikes at the very foundation of justice.'" Is the great 
power of a state to be subordinated and made a mere constabulary 
force for the collection of debts? What is easier than for corrupt 
speculators to make secret bargains with equally corrupt legislative 
committees? Carried to its legitimate extent, the principle of this 
decision would not only cause the most intense bad feeling between 
the states; it would do worse by enforcing the payment of unjust 
obligations. It is the moral duty of every honest man to resist the 
payment of a dishonest obligation, for he in point of fact compounds 
a felony by voluntarily paying it. It would seem that the South 
Dakota decision deserves the severe animadversion of an honorable 
profession. 

It is not the intention of the writer to criticise the decision in 
any improper manner, and he has tried not to go bevond the proper 
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limitation. Judicious criticism of legal decisions, made within the 
limits of a proper parliamentary decorum, has often been of bene- 
fit to the legal profession. 

That there has notably in the past twenty years been a judicial 
usurpation of power can not be successfully denied. The time for 
the use of the scalpel has come. Legislation must cut deep to 
reach the root of the evil. It behooves us all not to underestimate 
the great danger of a centralized government. It will be well to 
heed the warning words of our Mr. Justice Miller' uttered at Phila- 
delphia in 1887 at the Centennial of the Federal Constitution, 
when, in speaking of the rights of the states and centralization, 
he said : 

"Prior to the civil war the pendulum had swung too far in the 
direction of the rights of the states; now the danger is that it has 
swung too far in the opposite direction." 

These are noble words and carry with them a great moral. The 
outlook will be gloomy, indeed, if all the great power of the judi- 
ciary is turned in favor of the consolidation of power in the general 
government. Lawyers as a class have the right to make the proud 
boast that their profession has ever stood in the very forefront, as 
the steadfast champion of the liberty of the people ; it is their duty, 
as it ought to be their wish, to prevent the judicial usurpation of 
power. 

Note. — Since the foregoing article was written it has occurred 
to the writer upon a partial examination that the "arbitration 
treaties" now pending before the United States Senate 'contain a 
most ingeniously concealed purpose to open a way by which the 
enforced payment of the repudiated public obligations of the states 
of this Union can be made. These treaties appear to be prepared 
upon the basis of the Olney-Paunceforte treaty of malodorous mem- 
ory. It seems that the South Dakota decision is on a line with these 
"treaties." At any rate, they deserve a most careful and critical 
investigation. 



